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Introduction 


This booklet has been produced by the Indian Taxation 
Advisory Board to provide a basic introduction to property 
taxation under the Indian Act primarily for the benefit of 
first nations/bands who are contemplating the use of their 
taxation powers. 

In Part I, the essential elements of property taxation are 
outlined, including its basic purposes, property assessment, 
the calculation of rates, different types of taxation and the 
important aspect of appeals. 

The new provisions of the Indian Act included in Bill 
C-115 June 1988) as well as the nature and the require- 
ments of taxation by-laws are explained. 

In Part II, the new Indian Taxation Advisory Board is 
introduced and its role and mandate are described. The 
process for by-law approval is laid out, with particular 
attention to the benefit of interaction between first 
nations/bands and the Board prior to the passage of a by- 
law. A schedule for the by-law approval process is provided. 

As a result of the 1988 amendments to the Indian Act, first 
nation/band taxation powers have been significantly 
extended and strengthened. In particular, for the first time 
since 1884 these powers clearly and explicitly apply to non- 
Indian interests, including leaseholds on reserves and desig- 
nated (formerly conditionally surrendered) lands. 

Many first nations/bands are now examining the prospect 
of using these new powers. This booklet should assist 
Councils in their deliberations. Not all first nations/bands 
may need or want to adopt taxation by-laws. The potential 
tax base may not be significant, or the cost and trouble 
involved may not justify the returns. Negotiated agreements 
with potential taxpayers or service charges may be more 
effective. 

First nations/bands who are interested should find that 
this booklet gives an idea of what establishing a new 
taxation regime would involve. 

It is quite apparent that establishing a tax system is a 
major undertaking. For this reason, the government has 
created the Indian Taxation Advisory Board and the Indian 
Taxation Secretariat. The Board is a novel approach to 
administration under the Indian Act. It is the first Indian- 
controlled administrative board to be involved in the 
exercise of decision-making powers under the Act. Its task is 
to facilitate the use of taxation by-laws by: providing advice 
and assistance to first nations/bands; mediating as needed 
with affected parties including other governments; and 
making formal recommendations to the Minister on the 
approval of by-laws giving them force of law. 

This booklet was written primarily to inform first 
nation/band councils about real property taxation under 
Section 83 of the Indian Act. It is worth noting, however, 
that the by-law powers under Section 83 are not themselves 
explicitly restricted to “real property taxation” but 
encompass “land, or interests in land, in the reserve, 


or rights to occupy, possess or use land in the reserve”. Real 
property taxation, in the sense of ad valorem taxation, is 
based on an assessment of the value of land and buildings or 
other improvements attached to the land. Because each 
taxpayer is taxed an amount based on the value of his/her 
land based holdings, this form of taxation makes a 
determined effort to meet the principle of fairness. But there 
are other methods of calculating and assessing taxation of 
land or land use which can also be fair and which could also 
be authorized under Section 83. In such alternative 
methods, the assessment upon which the tax is based may 
not necessarily relate to the value of the real property but 
might involve other measurable units. This booklet touches 
on such alternative approaches only in passing. 
Furthermore, councils have a broad power under paragraph 
83(1)(f) for “the raising of money from band members to 
support band projects”, and this is not dealt with in this 
booklet. 

Readers are reminded that this publication is only a 
general guide to understanding Indian Act property taxation. 
For greater certainty, the Indian Act, and any corresponding 
regulations or officially adopted guidelines, as well as legal 
counsel, should be consulted. 

Anyone requiring further information on first 
nation/band property taxation is invited to contact the 
Indian Taxation Advisory Board. Comments and suggestions 
for improving this booklet are always welcomed. 

The address of the Indian Taxation Advisory Board is: 

Indian Taxation Advisory Board 
Les Terrasses de la Chaudiére 

10 Wellington Street 

Ottawa, Ontario 

K1A 0H4 


Introduction 


Part One 


A. The Effect of Bill C-115 


The power of first nation/band councils to levy taxes on real 
property has existed for more than a century. In 1884, 
Parliament passed the Indian Advancement Act. Sir John A. 
MacDonald, the Prime Minister, explained to Parliament 
that the Act was intended to develop Indian interest in, and 
responsibility for, self-government.! This legislation gave 
councils the power, among others, to levy taxes on the real 
property of Indians on the reserve. 

Indian Act power to tax real property interests on reserves, 
therefore, is not new. However, first nations/bands did not 
begin making by-laws to raise money by assessment and 
taxation of interests in reserve land until the 1970s. And, 
since then, only a handful have exercised their property 
taxation powers. Furthermore, a truly effective legal basis for 
these powers has been clearly delineated only since June 
1988, by An Act to Amend the Indian Act (designated 
lands) initiated by Chief Clarence Jules and the Council of 
the Kamloops Indian Band. 

The “Kamloops” amendment evolved as a solution to a 
problem that developed when the Kamloops Indian Band 
set up an industrial park on its conditionally surrendered 
land. Through a “surrender”, rights to land in the reserve are 
conferred on Her Majesty (i.e. the federal government) to 
enable the government to permit possession of it, by sale or 
lease, to non-Indians. In developing the industrial park, the 
Kamloops Band was required to “conditionally surrender” 
that portion of its reserve so that the land could be leased to 
non-Indians. The Band paid the costs of developing the land 
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and providing basic services such as roads, water and 
sanitation to park tenants, even though the Province of 
British Columbia, exercising its provincial taxing powers, 
was imposing property taxes at the same time on the non- 
Indians tenants of the park. 

Generally, property taxes are levied to finance the types of 
basic services the Kamloops Band was providing here. 
However, since the Province did not have to provide such 
services on the conditionally surrendered land, the Band 
had to impose substantial service charges on park residents 
to finance the services. Needless to say, the added financial 
burden on park residents to pay both provincial property 
taxes and Band services charges made it more difficult for 
the Band to compete with other industrial parks for tenants. 

After many years, the Kamloops Band concluded in the 
early 1980s that it should assert its own power to levy taxes. 
In attempting to do so, however, the inadequacies of the 
Indian Act became apparent, specifically respecting the 
apparently limited reach of council by-law powers with 
regard to conditionally surrendered lands. In 1984, a court 
decision distinguished between reserve lands and 
conditionally surrendered lands (Leonard v. R. in Right of 
British Columbia (1984), 52 B.C.L.R. 389, C.A.). It seemed 
then possible that the pre-amendment version of Section 83 
of the Act — which provide band taxation powers — applied 
to “reserve” land exclusive of conditionally surrendered 
land. 

In addition, other powers of the band council related to 
local taxation might also have excluded conditionally 
surrendered land. For example, subsection 81(1) paragraphs 
(f)(g) and (h) of the Act give councils the authority to make 
by-laws pertaining to the construction and maintenance of 
roads, bridges and other local works, the zoning of land, and 
the regulation of building, repair and construction. 
However, all of these powers might only have been 
exercised On the “reserve = 

The Kamloops Band therefore concluded that to be able to 
exercise its property taxing authority and to zone and 
regulate the land it had developed for the industrial park, 
the definition of “reserve” in the Indian Act would have to 
be broadened to include conditionally surrendered lands. 
Consequently, Chief Clarence (Manny) Jules of the 
Kamloops Band wrote to all chiefs seeking support for an 
Indian Act amendment, and subsequently approached the 
federal government in the spring of 1985 with a specific 
proposal. The government reacted to the Band’s suggestion 
with strong support. The Band’s proposal ultimately became 
An Act to Amend the Indian Act (designated lands), and after 
three years of extensive consultation and development, 
Parliament passed the amendment into law. The main 
effects of the amendment with respect to taxation are 
discussed under three headings below. 
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Clarifying the Legal Status of Conditionally 
Surrendered Land 

In the past, courts faced with the question of whether 
conditionally surrendered land fell within the federal or 
provincial scope of constitutional powers decided that land 
conditionally surrendered for lease remained “land reserved 
for Indians” and, thus, fell under federal jurisdiction as set 
out in subsection 91(24) of the Constitution Act 1867. As a 
consequence, provincial laws or by-laws of municipalities 
which were land-related proved to be ultra vires on reserves 
or conditionally surrendered land, with the exception of 
provincial or municipal property taxation by-laws 
pertaining to non-Indian property interests.3 

Yet, by-law making powers conferred by the Indian Act, 
before the Kamloops amendment, applied explicitly only to 
the “reserve”; and it was doubtful they would extend to 
“conditionally surrendered lands”. The definition of 
“reserve” and references to reserves in the Act were 
presumed not to include “surrendered lands” because it was 
a separately defined term in the Act. 

Evidently, a legislative gap existed. Given the definitions 
of “reserve” and “surrendered lands” contained in the 
Indian Act and the jurisdictional boundaries placed on band 
councils by the Act, and provincial governments by the 
Constitution, no body except Parliament could make laws to 
control the planning and development of conditionally 
surrendered lands before Bill C-115 was enacted. 

The new definition of “reserve” incorporated in the Indian 
Act though C-115 bridges this gap. The old definition of 
“reserve” is retained but “reserve” now includes “designated 
lands” except in certain enumerated sections. 

“Designated lands” is a new term coined to distinguish 
‘non-absolutely’ from ‘absolutely’ surrendered lands. The 
distinction was necessary to avoid confusing these two types 
of surrender. When a surrender is “less than absolute” (i.e., 
there is no intended sale of the land) then the “reserve” status 
of the land is not given up. 

_ It is now clearly indicated in the Act that land set aside for 
leasing remains within the definition of “reserve”. Such 
land, therefore, remains subject to council by-laws and 
federal regulatory jurisdiction. 


Extending the Reach of Taxation By-Law Powers 
The pre-amendment wording of subsection 83(1)(a) 
conferred the power on councils to make money by-laws 
related to the “assessment and taxation of interests in land in 
the reserve of persons lawfully in possession thereof”. This 
language possibly may have been interpreted as referring 
only to Indian persons in possession of land within the 
Indian land tenure system, and not to non-Indian interests. 
Under the amended wording of Section 83, “land, or 
interests in land .. . including rights to occupy, possess or 
use” reserve land (including designated land) is subject to 
band taxation. Thus, for the first time, councils have clear 
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and explicit powers to tax non-Indian interests in reserve 
lands. 

Furthermore, the requirement was removed that first 
nations/bands be declared by the Governor-in-Council to 
have reached “an advanced stage of development” before 
making by-laws under Section 83. This provision was 
paternalistic and clearly offensive to Indian people. 
Moreover, it served no useful purpose since “advanced 
stage” was not defined in the Act. All first nations/bands can 
now exercise powers under Section 83. 

Accompanying the newly extended taxing powers are new 
powers to enforce the payment of taxes and to collect 
interest on overdue taxes. As in the previous version of 
Section 83, any expenditure of money that has been raised 
using these new taxation powers must be authorized under 
a council by-law. 

Measures, to ensure taxation powers are exercised with 
fairness, are also now incorporated in Section 83. Appeal 
procedures for assessments made under the authority of a 
taxation by-law must be included in the same by-law. This 
requirement is particularly important in that non-Indian 
leaseholders of Indian land will be unable to vote in first 
nation/band elections. Therefore, more than usual, they will 
rely on non-political avenues, like independent appeal 
mechanisms, to protect their interests. 

Finally, new provisions in Section 83 deal with the 
regulation of taxation by-law making powers and the 
Minister’s role in by-law approval. The Governor-in-Council 
has the power to make regulations respecting by-law making 
powers. This power permits basic standards to be developed, 
over time, for making and approving taxation by-laws under 
Section 83. Regulations can ensure consistency and help 
streamline the process. To develop regulations, the 
government will rely on advice from the Indian Taxation 
Advisory Board. 

The Minister is responsible for reviewing taxation by-laws 
and approving them, in whole or in part. The Minister has 
discretion to approve or not approve such by-laws; however, 
in making this decision, the Minister will take into account 
advice from the Indian Taxation Advisory Board. The Board 
and the by-law approval process are described in Part Two 
below. 


The Section 87 Property Tax Exemption 

Section 87 of the Indian Act, which exempts the interest of 
an Indian or a band in reserve or surrendered lands from 
taxation, was not altered by Bill C-115. Section 87 remains 
subject to Section 83. 

This means, in effect, that councils may choose to tax 
Indian interests in land on the reserve. Such interests could 
make up a substantial portion of the tax base and if, 
councils did opt to tax these interests in addition to non- 
Indian interests, their by-laws may be less likely to appear 
discriminatory or inequitable. 
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Councils may wish to seek the advice of the Board, 
independent tax experts and legal counsel on this 
potentially controversial matter. 
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B. Real Property Taxation 


L. 


The Purpose of Real Property Taxation 

Property taxes are a major source of revenue for local 
governments. In fact, their single most important source of 
revenue is normally real property taxation, including special 
property-based taxes such as business taxes. “These taxes 
have accounted for 35—40 percent of local government 
revenues since the early 1970s. Before that, they had 
provided up to half of municipal revenues” .# 

Other sources of local government revenue usually 
include licences and permit fees, receipts from fines and 
penalties, investment income, grants and transfer payments. 
In most cases, property taxes in Canada are imposed to 
cover the costs of local government that are not met from 
other revenue sources or transfers from federal and 
provincial governments. 

Property taxes are the main source of funding for the 
provision of local services, such as roads, water, sewage, 
sanitation, snow removal, fire and police protection, 
building and plans inspection. As a result, property taxes 
commonly are perceived as taxes paid for the benefit of 
using local government services. These taxes represent “a 
way of proportioning the net costs of local government 
among all taxpayers on the basis of wealth as measured by 
their assessed property value”.> 

Property taxes have always been considered a stable 
revenue base and fair if they are based on accurate 
assessments of the real value of property. 


The Use of Real Property Taxation on Reserves 

In the case of first nation/band councils, many of the costs 
associated with providing services on the reserve are covered 
by federal program fund transfers and contributions. 
However, federal funds do not cover all such costs. For 
example, they do not provide for the servicing costs 
associated with developing Indian land for lease to non- 
Indians. To cover non-federally funded costs, first 
nations/bands need to develop other sources of revenue. 
Councils now have the option available to finance the 
provision of local services by taxing real property within 
their jurisdictions. 

Over the years, many bands have funded certain local 
services through service charges. An advantage of property 
taxation over service charges is that, besides covering costs 
related to services that are directly delivered, such as garbage 
collection and water, property taxes can also cover the 
general costs of local administration, such as planning, 
zoning, regulating, inspecting and licensing. Taxes can also 
be used more effectively to cover costs of building, 
upgrading physical infrastructure, and for other purposes of 
common benefit. 

For a property tax system to be viable it must be cost 
effective. In other words, the cost of setting up and running 
the system must be well-absorbed by the revenue which the 
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3.1 


system generates. Administering a property tax system — 
making assessments, providing appeal mechanisms, 
collecting taxes, enforcing payments — can be expensive. 
When councils contemplate introducing property taxation, 
the revenue they anticipate must cover not only the cost of 
local services but also the costs of setting up and running 
their property taxation system. Cooperative arrangements 
with existing property tax systems can help to keep costs 
down. Bands may also wish to explore alternative 
approaches to tax assessment apart from property valuation, 
which may be fair while also being simpler to administer. 
Therefore, before councils begin to exercise their taxation 
by-law making powers, they will have to satisfy themselves 
that instituting a band property taxation system will be cost 
effective. 


The Basic Elements of a Property Tax 

The revenue that can be generated from property taxation 
depends directly on the two main components of a property 
tax: the tax base and the tax rate. In an “ad valorem” 
system, the tax base is the assessed value of the real property 
upon which the tax is levied. Land and buildings are always 
included in a property tax base. Whether machinery and 
equipment affixed to real property is included may depend 
upon how the definition of taxable property is expressed in 
the governing legislation, in this case a by-law. 

Rates of taxation are applied to the assessed value of a 
taxpayer’s property to arrive at the quantum of tax owed. 
The manner in which rates are calculated and applied is 
explained below. 


Determining Property Tax Rates 

The method normally used to calculate property tax rates 
differs from approaches used to set other tax rates. The 
primary objective and basis for property taxation by local 
governments is the maintenance of a balanced budget. 
Accordingly, the governing principle is that any shortfall 
between expenditures and other revenue in a given year 
must be covered by taxation revenue raised for that same 
year. 

To meet the goal of spending only what it has, a local 
government must set a suitable tax rate. First, it estimates 
the amount of tax revenue it requires to cover expenditures 
for the next fiscal year after subtracting all other sources of 
revenue. Then, the total tax revenue required is divided by 
the total assessed value of taxable property in the tax area. 
The resulting figure is multiplied by 1,000 and is called the 
mill rate. The mill rate, simply put, is the amount of tax 
payable for each dollar of assessed value expressed to the 
third decimal place. 
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Translated into an equation, the mill rate calculation is as 
follows: 


Total tax revenue required nes, 
Total taxable assessment ~ pal iica uae: 

Individual property taxes owing are arrived at by 
multiplying the assessed value of the taxpayer’s real property 
by the mill rate. Expressed as an equation, the calculation 
reads as follows: 


Assessed value x Mill rate = Tax owed 


For example, on a property with an assessed value of 
$5,000.00, when the mill rate is 12 mills (i.e. $0.012 or 1.2 
cents tax for each dollar of assessed value), the taxed owed is 
$60 ($5,000 x 0.012). 

In some jurisdictions, tax rates are not determined using 
the mill rate formula. Instead, the tax rate is levied as a 
percentage of the assessed property value. The percentage is 
set out by statute and can vary for different types of real 
property. For example, rural and forest lands could be taxed 
at a rate of one per cent of their assessed value and 
farmlands at a rate of one-half per cent of their assessed 
value. 

Councils electing to institute a property taxation system 
will have to decide what method they wish to employ to 
determine the property tax rates in their jurisdiction. In so 
doing, they may find it useful to study the methods used in 
neighbouring jurisdictions and decide whether these 
approaches can be adopted. 

Councils will also have to decide whether they wish to use 
a uniform rate for every type of property or a multiple rate 
that varies depending on the category of property assessed. 
A multiple rate would permit prescribed classes of property, 
such as residential, industrial and farmland, to be taxed at 
different rates. For example, the industrial rate could be 
higher than the residential rate, based on the theory that 
industry can afford a greater tax burden than an individual 
taxpayer. It is generally considered good practice to limit the 
different rate categories to a small number. 

In making decisions on setting tax rates, councils may 
wish to consult the Board and independent tax experts for 
advice. 


Assessing Property Values 

Assessment of property values is the heart of all property 
taxation systems. Without sound and reliable assessment 
procedures, a property taxation system is unlikely to be fair. 
Property tax is a tax on real value, and assessment 
determines what that real property value is. 

So, what is assessment? Assessment is the process whereby 
the local tax base, made up of real property and interests 
therein, is appraised for the purposes of local taxation. A 
leading Canadian tax expert has defined property 
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assessment as follows: “It is the official act of discovering, 

listing and valuing property by appointed assessors or 

appraisers. The result of an assessment determines which 
properties will provide the base for local tax levies and the 
share of taxation that each property owner will bear” .® 

The biggest problem facing local governments taxing real 
property is obtaining accurate assessments. To avoid uneven 
or unfair assessments, the assessment system used by a 
taxing government must be detailed and comprehensive, be 
applied uniformly, and be open and able to stand up to 
public scrutiny. In otherwords, “the purpose of an 
assessment process must be to provide an equitable means 
of valuing property, so that the resulting property taxes may 
be levied and distributed as fairly or evenly as possible” .’ 

In referring to provincial/municipal property tax systems, 
some experts have proposed that the following criteria be 
adhered to in order to set up an equitable assessment 
system: 

(a) real property must be assessed whether taxable or not 
[i.e., whether or not exempted from taxation]; 

(b) real property must be assessed at current market value; 

(c) assessments should be made by trained, experienced 
personnel working for a central agency which has direct 
and complete responsibility for all assessment within a 
province; 

(d) the assessment function must be organized in such a 
way that assessors become familiar with local real estate 
markets; and 

(e) property owners must be given ready access to pertinent 
assessment information and appeal bodies. 

It is also a general principle that all properties should be 
reassessed at regular intervals, preferably less than every five 
years. 

Councils involved in developing a property assessment 
mechanisms may find the above criteria useful as guidelines 
for establishing equitable systems. 

Councils may also find it useful to compare the 
assessment procedures employed in various provinces or 
American states, before establishing their own processes. 
The system for assessment of real property varies from 
jurisdiction to jurisdiction. 

Councils may find it most cost effective to “buy” a tax 
assessment service from surrounding provincial or 
municipal systems. Or it may be possible to work out 
collaborative arrangements with these existing systems, for 
example, providing for training of Indian assessors, while 
using the basic approach of the existing assessment system. 

Local governments in every province assess property at its 
“actual”, “real”, “fair” or “market” value. These terms all 
convey the same meaning: the amount that real estate 
might be expected to be sold for in the open market by a 
willing seller to a willing buyer, if it were sold at the date of 
assessment. However, the market value system is difficult to 
apply to unusual properties such as large factories or public 
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utilities. Special assessment procedures have been developed 
for these situations. 

Despite this uniform starting point, variations in the total 
taxable property will occur in different assessment areas 
depending on what specific types of property qualify for tax 
exemption under each system. Certain properties are 
exempted under almost all property taxation systems. They 
include property owned and occupied by: federal, provincial 
or local governments; schools, colleges and universities; 
churches and cemeteries; public hospitals; charitable 
organizations; and agricultural societies. It would be 
consistent with this approach, for example, for first 
nations/bands to also exempt property that belonged to the 
first nation/band itself, or is held by members in common. 

Differences in total taxable assessments also arise as a 
result of the following factors: varying statutory definitions 
of what constitutes “real property”, differences in the time 
periods between assessments, and adherence to differing 
systems of valuation in each jurisdiction. 


Variations of Property-based Taxation 


Local Improvement Taxes 

Property tax systems also differ across Canada according to 
the special property-based taxes that local governments 
impose in addition to their general property taxation 
systems. For example, all provinces permit various forms of 
special assessments to be imposed by local governments. 
These assessments cover charges related to the costs of 
specific local improvements such as sidewalks and street 
lighting. Special improvement costs are usually recovered by 
dividing the total costs proportionately among individual 
properties, based on the frontage of the property benefiting 
from the improvement. 


Business Taxes 

Another special, property-based local tax is the business tax. 
Business taxes are not levied in all provinces, but where they 
are they constitute the second largest source of tax revenue 
for local governments.? 

Business taxes are levied on the occupier of property 
rather than on the owner. Therefore, taxes are related to the 
use or occupation of the property for business purposes. 
Also, they are normally a personal tax, meaning that every 
occupier assessed for business taxes is personally liable for 
the payment of the tax and the assessed tax does not 
constitute a charge upon the land occupied or used for the 
business. 

The property base upon which business values are assessed 
varies from province to province, but generally the business 
value assessment is derived either from a percentage of the 
assessed value of the property occupied by the business or 
from a percentage of the gross annual rental value of the 
business property. A tax rate is then applied to the assessed 
business value to arrive at the amount of business tax owed 
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by the occupant. In Ontario, for example, the business tax 


rate used is the same rate that is used to calculate 
commercial property taxation. Described in terms of an 
equation, the business tax calculation reads as follows: 


Assessed business value x Business tax rate 
= Business tax owed 


Section 83 of the Indian Act provides band councils with 
the authority to make taxation by-laws related to reserve 
land or interests in reserve land, including rights to occupy, 
possess or use land in the reserve. This broad wording 
suggests the potential exists for bands to make by-laws 
providing for business assessments and business taxes. 
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C. By-Laws Generally 


A by-law is a law made for specific local purposes by 
authorized representatives of a local government and it 
takes effect within the jurisdiction of that government. 
Therefore, a by-law is a form of legislation. 

The power to enact legislation can be delegated by the 
Parliament of Canada, or a Provincial Legislature, by 
enacting a law which assigns part of its law-making powers 
to another authority. 1° 
In the federal sphere, Parliament has delegated part of its 
law-making powers under Section 91(24) of the Constitution 
Act 1867 to band councils by enacting Sections 81, 83 and 
85.1 of the Indian Act which provide councils with the 
authority to make specific types of by-laws. Section 81 lists 
over 20 purposes for which councils can make by-laws and 
Section 83 authorizes councils to make money by-laws for 
local purposes. 

A first nation/band council by-law is a law that applies on 
the reserve. It is just as much a law as any law passed by the 
federal or provincial governments. All persons to whom the 
by-law applies, whether they are first nation/band members 
or not, and whether they support it or not, are bound by 
that law. 

By choosing to exercise the authority to make by-laws, a 
first nation/band council automatically assumes the 
responsibilities associated with law-making. Therefore, a 
council is responsible for identifying the contents of a by- 
law, having the by-law drafted, getting it passed, making 
any necessary amendments, seeing to its enforcement and, 
if challenged, defending it before the courts. 


D. Taxation By-Laws 


As a result of the Bill C-115, councils clearly now are able to 
use their Section 83 by-law making powers to establish 
effective property taxation systems on reserves. Though the 
systems which bands set up will vary, their objectives are 
likely to be quite similar. These will include: 

(a) Providing the first nation/band with a legislative 
framework for taxing and developing its land as part of 
an overall goal of achieving local autonomy, economic 
self-reliance and self-government. 

(b) Encouraging the development of reserve lands by 
providing occupiers of Indian lands with a legally-based 
system for contributing to local servicing costs; and 
ensuring such a system is fair, affordable, consistently 
applied, accountable and appealable to an impartial 
authority. 

(c) Providing the first nation/band with an effective means 
for developing new, flexible and stable sources for 
funding the general costs of servicing, developing and 
managing reserve lands. 

(d) Facilitating joint planning and cost-sharing 
arrangements between the first nation/band and 
surrounding local jurisdictions (both municipal and 
provincial/territorial). 

The key to meeting taxation objectives will be well- 
conceived and well-formulated taxation by-laws. 

All aspects of a property taxation system will have to be 
incorporated in these taxation by-laws, including the basic 
elements of any property taxation system: assessment, 
appeal, collection and enforcement provisions. If councils 
decide to handle these areas through cooperative 
arrangements with other jurisdictions, they will have to 
reflect such arrangements in their by-laws. 

Councils that passed taxation by-laws prior to 1988 
borrowed a great deal from the example of existing 
provincial laws. Provincial laws continue to provide a good 
starting point for first nations/bands faced with the job of 
creating their own property taxation systems. However, the 
legislative position of councils under the Indian Act is 
substantially different from the provincial/municipal model. 
In addition, with this in mind, a guide to by-law develop- 
ment will be made available by the Indian Taxation 
Advisory Board. 

Naturally, whatever prototypes are examined, they will 
have to be modified by each council to suit its own 
particular needs and circumstances. For instance, the various 
categories of property that a council decides to exempt from 
taxation, thus excluding such property from the tax base, 
may have a significant impact on the total revenue the 
council can generate by property taxation. 

The job of making a by-law is not one to be taken lightly 
since the quality of a taxation by-law ultimately will affect 
the success of the band’s property taxation system. The 
Indian Taxation Advisory Board has been given the mandate 


19 


Part One: Taxation By-Laws 
20 
to assist councils in making comprehensive and effective 
taxation by-laws (see Part Two). In this context, the 
following remarks may be useful. 


1. Drafting: Observing Limits and Requirements 
Since the power to make money by-laws is delegated to 
councils via Section 83 of the Indian Act, councils must stay 
within the limits of the Act, express or implied, when 
exercising their by-law making powers. If they do not, their 
by-law making activity will be “ultra vires”, that is, beyond 
their legal power or authority. If a taxation by-law, for 
example, attempted to tax absolutely surrendered land, the 
by-law would be ultra vires. 

When drafting by-laws, councils must respect any specific 
requirements contained in the Indian Act. For example, 
subsection 83(3) of the Act expressly requires a taxation by- 
law to provide an appeal procedure in respect of assessments 
made under the authority of the by-law. Subsection 83(1) 
requires the Minister’s approval of all taxation by-laws 
before they can come into force. Without the inclusion of a 
reasonable appeal procedure in a by-law, the Minister could 
not approve it. 

Assessment provisions are an example of provisions that 
are “implied”, that is, are not expressly stated, by the Act. 
Inclusion of implied provisions in the by-law is as important 
and necessary as the express provisions. Assessment is at the 
heart of any property taxation system. Without specific and 
detailed assessment provisions, a property taxation by-law 
would be unworkable. 

Besides observing the express or implied parameters of the 
Indian Act, a taxation by-law must be drawn up in good 
faith, for the general good. It must not be drafted to be used 
against specific individuals, or to provide for private gain. 

The meaning of a by-law must be clear and unambiguous. 
The courts generally will refuse to enforce a by-law that 
contains unclear provisions. A by-law ruled unenforceable or 
invalid by the courts will have no legal effect. The courts 
have the power to decide on the legality of a by-law, if it is 
challenged. The fact that the Minister approved the by-law 
does not guarantee that the courts will find the by-law 
legally binding. 

If the validity of a by-law provision is challenged in the 
courts because it does not comply with the express or 
implied limits of the Indian Act, the courts may turn to case 
law of a similar nature to help determine whether to strike 
down the entire by-law or only the problematic provision. 

Experiences in the municipal by-law field indicate that the 
courts will invalidate those parts of a by-law of any 
municipality for which there is no clear (express or implied) 
authority in a provincial statute. Furthermore, if those parts 
of the by-law which are found to be invalid by the courts are 
so integral to the by-law that they cannot be severed from 
the remaining valid parts, then the entire by-law may be 
invalidated. 
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In summary, unless each important part of a band 
taxation by-law is clearly authorized by the Indian Act, the 
council that drafted the by-law will risk having the entire 
by-law struck down by the courts. 

Subsection 83(5) of the Indian Act gives the Governor-in- 
Council the power to make regulations concerning the 
exercise of by-law making powers by bands. These 
regulations, if and when they are established, must be taken 
into account when drafting a taxation by-law. According to 
subsection 83(6) of the Indian Act, a taxation by-law will 
remain in force only to the extent that it is consistent with 
any regulations made under subsection 83(5). 

The Indian Act does not require a specific person to be 
responsible for drafting by-laws. The council decides who 
will do the drafting. Ultimately, the council itself is 
responsible for what is drafted, because if the validity or 
interpretation of the by-law is challenged, the council will 
have to defend it in court. 

Since taxation by-laws are important by-laws and their 
good quality is imperative, it is advisable for councils to hire 
an experienced lawyer to help formulate and draft these by- 
laws. Taxation by-laws drafted by laypersons, without the 
requisite knowledge of property taxation law and statutory 
interpretation, would be difficult to support in the courts if 
their validity or interpretation is challenged. 

The likelihood of challenges is great. Since people 
naturally do not like to pay taxes, it is almost inevitable that 
they will try to challenge new tax laws to avoid property tax 
liability altogether or, at the very least, they will appeal the 
quantum (amount) of their assessments. Quantum appeals 
will mean that by-law assessment provisions and procedures 
will undergo careful scrutiny by assessment review boards 
and the courts. 


Passing and Amending Taxation By-laws 

The Indian Taxation Advisory Board will provide councils 
with advice on improving their taxation by-laws. Given the 
Board’s significant level of involvement, councils may find it 
expedient to discuss drafts of proposed by-laws with the 
Board or its Secretariat before they officially pass the by- 
laws. 

A by-law can only be passed with “the consent of a 
majority of the councillors of the band present at a meeting 
of the council duly convened”.!! If the Indian Taxation 
Advisory Board makes suggestions for changes or additions 
to a draft by-law, before the by-law is passed, then changes 
can readily be incorporated. However, once the by-law is 
passed by the council it can only be changed by passing a 
new by-law, thereby repealing or amending provisions in 
the former by-law. 

After completing consultations with the Board over a draft 
by-law, a council could then prepare the version of its by- 
law to be voted on, and, if passed, to be submitted to the 
Minister for consideration. 
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No particular procedures are set out in the Indian Act or its 
regulations for passing or amending a taxation by-law. 
However, given the importance of such by-laws, councils 
would be wise to adopt a system for passing a taxation by- 
law similar to the one used in most legislatures. A by-law 
would be given three “readings” before it is finally passed. In 
other words, the council studies a by-law three times. 
During the process, the council examines the by-law clause 
by clause. In many cases, formal public notice of the by-law 
might be required (for example, giving notice by advertising 
in a newspaper) and the public could be invited to submit 
comments on the by-law to the council at special meetings. 
Under this type of procedure, all the members of the council 
can become well acquainted with the by-law, and public 
reaction to it, before it is passed. 

Once passed, a by-law is not permanently etched in stone. 
A by-law can be amended (revised) or repealed (revoked). To 
amend or repeal a by-law, a new by-law must be drafted, 
stating that it amends or repeals the previous by-law or 
sections of it. An amending or repealing by-law is drafted 
and processed in the same way as an original by-law. A by- 
law can only be changed by another by-law; it cannot be 
changed simply by a “band council resolution”. 

Changes to a by-law may be initiated internally by a 
council when it decides the by-law needs to be brought up 
to date to reflect changing times, conditions or attitudes. For 
example, a council that originally did not provide for a 
business tax in its by-law may decide later to amend its by- 
law to include such a tax. 

Changes to a by-law may also result from public pressure. 
First nation/band members or occupants of the reserve may 
try to persuade the council to make certain revisions to a by- 
law which they consider to be necessary. 

Whether or not the need for specific detailed changes 
becomes apparent or is made apparent, it is good policy for 
a council periodically to review its taxation by-law in 
general. A general review will determine whether the by-law 
is meeting its objectives, whether it is as effective as possible, 
and whether it contains any flaws or loopholes that should 
be corrected. 


Appeals in Respect of 
Assessments 


Subsection 83(3) of the Indian Act requires taxation by-laws 
to provide “an appeal procedure in respect of assessments 
made for the purposes of taxation”. A statutory right of 
appeal is fundamental to any tax assessment process for two 
reasons. First, the nature of the assessment process is such 
that an assessment decision is made only on the strength of 
an assessor’s judgment, without any prior hearing providing 
input from the party assessed. Second, a fundamental rule of 
the common law relating to administrative procedures, like 
assessments, is that everyone has a right to a hearing where 
matters are involved affecting that person’s liberty or 
property rights. This rule is derived from the principles of 
natural justice, which are fundamental principles of 
administrative law that basically ensure (i) a person’s right 
to a hearing and (ii) that the person is heard by an impartial 
tribunal. 

To comply with the hearing rule, while allowing assessors 
to make preliminary decisions without hearings, tax 
assessment statutes always provide appeal mechanisms for 
stating objections to assessments. These rights of appeal, in 
effect, are rights to subsequent hearings.!2 If no right of 
appeal were provided for by the governing statute, then 
under the common law the courts might well find the 
assessment process to be operating contrary to the principles 
of natural justice and particularly to be contravening the 
rule that gives a person the opportunity to have a hearing. 

In the case of taxation of non-Indians on Indian lands, 
another compelling reason exists for having included a 
statutory right to appeal assessments in the Indian Act. Non- 
Indian leaseholders of Indian land are unable to vote in first 
nation/band elections and, therefore, they will rely more 
than usual on the adjudicative processes for appeal rather 
than the political processes ordinarily available for 
expressing dissatisfaction. 

The Indian Act does not detail the types of appeal 
processes that councils should establish in their taxation by- 
laws. However, whatever appeal mechanisms are put in 
place they will have to adhere to the principles of natural 
justice, since, as mentioned above, the appeal is in effect a 
subsequent hearing. 

Since natural justice supports a person’s right to a hearing 
by an impartial tribunal, the complainant (who usually will 
be the party assessed) must be afforded the opportunity to 
have his complaint heard. In other words, he must be given 
a chance to state his reasons for objecting to the assessment. 
Secondly, the complainant must be given the right to have 
his objection heard by an unbiased tribunal. 

Writing on the subject of bias, a leading authority on 
administrative law explained: “The common-law .. . 
disqualifies a judge, magistrate or independent arbitrator 
from adjudicating whenever circumstances point to a real 
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likelihood that he will have a bias, by which is meant ‘an 
operative prejudice, whether conscious or unconscious’, in 
relation to a party or an issue before him. Members of 
appeal tribunals determining tax assessments . . . fall into 
the same category [as judges, magistrates and 
arbitrators]”.13 

To be considered free of bias, members of an assessment 
appeal body would have to have no material interest in the 
outcome of the assessment and they would also have to 
have no apparent, even if not actual, predisposition to a 
certain outcome and they must not have had any 
involvement in a preliminary stage of the assessment. 

Two avenues of appeal have been created in provincial/ 
municipal jurisdictions to deal with tax assessment 
complaints. The first route is administrative, the second is 
judicial. The administrative route involves recourse by the 
complainant to a special board, council or tribunal charged 
with the responsibility of hearing assessment grievances. 
The judicial route, on the other hand, provides a party with 
access to the court system. 

Generally, an appeal before a board or tribunal is preferred 
over court proceedings for the following reasons: 

. .. because [a tribunal’s] members will have (or will soon 

acquire) specialized knowledge of the subject-matter, because it 

will be more informal in its trappings and procedure, because it 
may be better at finding facts, applying flexible standards and 
exercising discretionary powers, and because it may be cheaper, 
more accessible and more expeditious than the High Court.14 

Despite the advantages of tribunal processes, certain 
complex legal questions need to be settled by the courts. 
Thus, multi-levelled appeal systems, involving 
administrative bodies and the courts, have evolved in 
jurisdictions where property assessment is carried out. 

Appeal systems vary from province to province according 
to the design of the governing statute. By referring to the 
various provincial assessment statutes, examples can be 
found of the types of appeal mechanisms which have been 
established. 

For the purposes of illustration, the Ontario Assessment Act 
creates the following system of appeal. First, at the 
preliminary administrative appeal level, any person may 
complain in writing to the Assessment Review Board that he 
or another person (1) was assessed too high or too low; (2) 
was wrongly placed on or omitted from the roll as a public 
or separate school supporter.!5 At the next level of 
administrative appeal, an appeal to the Ontario Municipal 
Board can be made regarding any decision of the 
Assessment Review Board carried out at the first level. The 
Ontario Municipal Board appeal shall be by way of a new 
trial.1© (It should be noted that the Indian Taxation 
Advisory Board is not an appeal body or municipal board.) 

A decision of the Ontario Municipal Board, that involves a 
question of law (as opposed to a question of fact) can be 
appealed to the Divisional Court, with the permission of 
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that Court.!” This appeal mechanism places the appellant in 
the judicial channel of appeal. 

A person can also enter the judicial channel directly, 
avoiding the administrative route, by applying to the 
Ontario Supreme Court or the County Court to have any 
question relating to the assessment determined. However, 
questions of omission from, or placement on, the roll or 
questions of over or under valuation, which are the initial 
responsibility of the Assessment Review Board, will not be 
considered by applying directly to the court; they can only 
reach the court via the administrative appeal route. 18 

The above example illustrates the inter-relatedness of the 
administrative and judicial appeal systems. Councils faced 
with establishing an appeal procedure for assessments made 
under their authority must consider how many levels of 
administrative appeal will be needed, whether they can use 
existing mechanisms (such as a province’s assessment review 
board or municipal board) at certain levels to avoid the high 
costs of establishing a totally separate, multi-level appeal 
system and, finally, how they will link their administrative 
appeal system to the federal court system to provide a 
judicial avenue of appeal. 


as 


= ars a> Ld sihmletirge ea ey he ccnrinn 


oe 


oe 
til acuity 
gir: at ly oasis x Pirro ie 


fh Seah de a HIG AGP 
YO A bayea.4 tin 7 vo run, Varner ee , 
re Ohta Maleminstiats ka sR ED e nit Sedans HPAES cys 
04) dR RI ead) 10 RTE AT REHED E ARRRAD ch i 
gp FUEL, SOND, seta aay aS T OES us Ora geen | 


Lie hay wh eg 94] DCU ae ha my iy sisting =~" 


wat rs ae? Pubes ri et phages 
a : iy i! riitt)) Ph ty, itt i. oul, Alas : 
at aba) gageacaillh shone ayant | 
ria ' by 1. TVET eT 64 PORT SBOE: Tan 16: 
‘ 1 fy Le” ; 
1‘ 5) 
v vin) LA LA : 7 : 
( i ; : ae ner 
7 
: ra ti | i chi :y 
ba ¥ if r 4 ty 
BY 
i Cid é f 
a4 i 
} “7 ) f f ‘ | 
! } 
j 
j 
¥ 
if q 
ye iret? NA) 6 
a tH » ere a) Pa) mt 
o% 4) i) 7 *) ot 
, toned Musica | 
pil conn Sa Calan ON it. a 
be): a GP ihe Hipp level, The . 


i.@tse (8 le bhy wiywanew / 
. dot Ue Phy dni Tages 
. 1/4 gral honey ar uC E | 
i 7, ; ena ‘deg oe Qhageihi ) Tiwae Biatiaia 
im 4 i ~ 46 ~ Raat WPS | ai a =) i. a 
eR ee 
Ts ~ 


Part Two 


A. Introduction 


In January 1989, the Minister of Indian Affairs and Northern 
Development established the Indian Taxation Advisory 
Board to review all taxation by-laws and to make 
recommendations as to their approval. 

This Board is comprised of 10 members, the majority of 
whom are Indians, and all of whom possess knowledge and 
experience in areas such as Indian government, inter- 
governmental relations, property taxation, reserve land 
development, the provision of government services, and 
other related areas. A variety of perspectives are represented 
on the Board in recognition of the wide ranging 
implications of a new system of Indian taxation. The Board 
was not created by Bill C-115 or any other Act of 
Parliament. Instead, it is an administrative body appointed 
by the Minister of Indian Affairs to assist in carrying out his 
responsibilities related to Section 83 of the Indian Act. 

The Board is concerned primarily with facilitating the 
establishment of high quality band property taxation 
systems. It will examine and advise on taxation by-laws in 
their overall context, including their effects on other taxing 
jurisdictions and on ratepayer interests. Since property 
taxation by first nations/bands is a new and complex 
undertaking, the Board will also provide advice and 
guidelines to first nation/band councils. 
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Activities of the Indian 
Taxation Advisory Board 


The Minister of Indian Affairs and Northern Development 
has established the following as the Mandate and Activities 
of the Indian Taxation Advisory Board. 

The Activities of the Indian Taxation Advisory Board will 
be carried out with the support or through the agency of the 
Indian Taxation Secretariat. 


Policy 


Mandate Statement 

To advise the Minister on policy issues relating to the 
taxation powers of Indian first nations/ bands exercised 
pursuant to Section 83 of the Indian Act, including the 
relationship of tax rates and revenues to expenditures, and 
on any related matter put to it by the Minister. 


Activities 

The Board will develop policy guidelines to govern its own 
recommendations to the Minister. 

The Board will make recommendations on regulations or 
amendments to regulations for ultimate approval by the 
Governor-in-Council. 

In developing particular policies, the Board will consult with 
Indian bands and organizations as well as solicit views of 
provincial and municipal authorities and other interested 
parties. 

The Board will initiate recommendations on policies to the 
Minister. (Note: procedures to implement by-laws should be 
as simple and streamlined as possible.) 


Relationship with First Nations/Bands 


Mandate Statement 

To keep first nations/bands informed of the activities, 
policies and decisions of the Board; upon receipt of a 
proposed by-law to consult with the first nation/band on 
improvements to the by-law and provide technical input 
and advice; and to enable first nations/bands to have full 
input into the by-law analysis and approval process. 


Activities 

The Board will provide information and advice on models 
for by-laws, technical matters, inter-jurisdictional 
arrangements, appeal procedures, etc., and generally be 
available to first nations/bands seeking advice on the 
development of taxation by-laws. 

The Board will provide first nations/bands with guidelines, 
policies, regulations or decisions relating to taxation by- 
laws. 

First nation/band council members will be given the 
opportunity to meet with the Board to discuss by-laws 
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4.2 


during the course of their development; and, where 
possible, the Board will solicit opinions from first 
nations/bands about goals, options and objectives of 
particular by-laws. 

The Board may sponsor and promote consultations between 
first nations/bands and other jurisdictions and parties 
affected by proposed by-laws. 


Relationship to the Minister 


Mandate Statement 

To make recommendations to the Minister relating to 
individual by-laws by examining all such taxation by-laws 
submitted with a view to the following principles: equity, 
natural justice, comprehensiveness and conformity with 
enabling legislation to assess the local impact of by-laws for 
the information of the Minister. 


Activities 

Each by-law submitted to the Minister by a first nation/ 
band will be transmitted to the Board with an analysis and 
recommendation prepared by the Secretariat, including a 
synopsis of advice from the Department of Justice if 
necessary. 

In conformity with the mandate of 3.0, the Board shall 
make its recommendations to the Minister concerning the 
passage of the by-law, including the Board’s comment, if 
any, on the recommendation of the Secretariat. 

In the case of Board recommendations to which the 
Minister may not agree, the Minister will invite the Board to 
review the situation prior to making a final decision. 

The Board will provide the Minister with an annual review 
of first nation/band taxation by-laws in force or under 
consideration. 

The Director will regularly advise the Board on the status of 
by-laws submitted by the Board to the Minister. 


Relationship with Other Jurisdictions 


Mandate Statement 

To foster and participate in mechanisms designed to achieve 
cooperation between first nation/band taxation regimes and 
the taxation systems of provincial, municipal or regional 
governments. 


Activities 

The Board will encourage and participate in joint 
committees with other jurisdictions or other appropriate 
mechanisms, for the purpose of assisting in the 
establishment of cooperative approaches with other 
taxation and financial systems. 

The Board will act, as required, as a mediator between other 
jurisdictions and individual first nation/band councils in 
respect of problems regarding taxation by-laws. 
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The Board may sponsor and coordinate studies, reviews and 
seminars or conferences with other jurisdictions on general 
matters related to first nation/band taxation. 


Relationship with Taxpayers 


Mandate Statement 

To hear taxpayers concerns with respect to an individual by- 
law, and recommend to the first nation/band any changes, 
within the purview and ambit of Section 83 of the Indian 
Act; to advise first nations/bands and the Minister on the 
handling of appeals from assessment with a view to 
ensuring qualified and impartial appeals and equitable 
treatment under the by-law. 


Activities 

The Board will provide guidelines and advice to first 
nations/bands on appropriate mechanisms for appeals from 
assessment ensuring competence and impartiality. 

The Board or a panel of the Board may meet with taxpayer 
organizations or individual taxpayers and hear concerns 
with respect to individual taxation by-laws. The Board shall 
advise a first nation/band in advance of such a hearing. The 
Board may make recommendations to a first nation/band 
for changes to the by-law consistent with the purposes of 
Section 83 of the Act. 

The Board will disseminate public information and foster 
public awareness with regard to the nature, purpose and 
administration of Indian taxation by-laws. 


Review and Analysis 


Mandate Statement 
To report annually to the Minister. 


Activities 

The Board will annually review the progress of first 
nation/band taxation, the effectiveness and implementation 
of policies, and general administration under Section 83 of 
the Indian Act and report in writing to the Minister. 

The Board will sponsor studies and analyses related to first 
nation/band taxation. 

The Board will review the management of Board/Secretariat 
operations. 


C. The Indian Taxation 


Secretariat 


The Secretariat has been set up to serve the Board’s needs for 
technical and policy advice and logistical support. The 
Secretariat is also the Departmental centre for Indian 
taxation by-law administration. 

The activities of the Board generate recommendations to 
the Minister, policy statements, publications, technical 
analyses, advice to first nations/bands annual reports, board 
meetings, hearings, intergovernmental relations, and so 
forth. In all these activities, the Board is supported by the 
Secretariat. 

In addition, the Secretariat assists the Board with its 
advisory and analytical functions. The Secretariat reviews 
by-laws in detail and makes recommendations to the Board. 
Under the direction of the Board, the Secretariat is ready to 
help councils develop sound, suitable by-laws which have a 
good potential for receiving the Minister’s approval. 
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D. The By-Law Approval Process 


The question every council is bound to ask is, how long will 
it take to have our by-law approved? To address this 
question, the Board has established a schedule to assist in 
planning and scheduling by-law preparation and decisions. 
This schedule is fixed around Board meetings which take 
place in March, June, September and December. 


For by-laws sent to the Board in: 

November, December or January the reeommendation of 
the Board will be made in June; 

February, March or April the recommendation of the 
Board will be made in September; 

May, June or July the recommendation of the Board will be 
made in December; 

August, September and October the recommendation of 
the Board will be made in March. 


As a general rule, communication between councils and the 
Board prior to the actual passage of a taxation by-law should 
greatly facilitate by-law development and approval. 

Councils have the opportunity to correspond with the 
Board on their by-laws as they are being developed. It is not 
necessary to have an actual by-law passed before this can be 
done. If a council is interested in passing a by-law, it should 
write to the Board or contact the Regional Office of the 
Department and inform it of their interest. The Board may 
then be able to provide the council with useful information 
to help it get started. The address of the Board can be found 
at the front of this booklet. 

As the council develops its by-law, it may wish to seek 
clarification on specific elements of the by-law such as the 
appeal process. The Board could provide suggestions and 
clarifications. Councils will be supplied with copies of 
written guidelines, policies, regulations or decisions that 
relate to taxation by-laws as these are developed. Most 
important here will be a general guide to by-law 
development now being prepared by the Board. 

The Board may be able to assist in consultations between 
councils and other governments or parties affected by a 
proposed by-law. For example, a council may wish to enter 
into an agreement with an adjoining municipality which 
could require an adjustment in a tax base. The Board may be 
able to provide information or advice to assist all parties in 
achieving a solution. If a council is interested in this type of 
service, it may contact the Board. 
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Appendix 


Criteria of the Standing Joint 
Committee for the Scrutiny of 
Regulations 


A Committee of Parliament called the “Standing Committee 
for the Scrutiny of Regulations” has set out criteria 
governing regulations and other statutory instruments. 
Band councils by-laws are federal statutory instruments. 
However, they are exempt from examination under the 
Statutory Instruments Act by virtue of a regulation under that 
same Act. Nonetheless, the Standing Committee’s criteria 
remain a useful guide to producing valid by-laws. These 
criteria are set out below. The by-law would not be valid if it: 
1. is not authorized by the terms of the enabling statute 
(Indian Act) and does not state the precise authority for its 
making; 

2. does not conform with the Canadian Charter of Rights 
and Freedoms and the Canadian Bill of Rights; 

3. purports to have a retroactive effect without express 
authority in the legislation; 

4. imposes a charge or payment or prescribes the amount 
of such charge or payment without express authority in the 
legislation; 

5. imposes a fine, imprisonment or other penalty without 
express authority in the legislation; 

6. tends directly or indirectly to exclude the jurisdiction of 
the courts without express authority in the legislation; 

7. does not comply with the aim of the Statutory 
Instruments Act with respect to notification to persons 
affected by the by-law; 

8. appears to infringe on the rule of law; 

9. trespasses unduly on rights and liberties; 

10. makes the rights and liberties of the person dependent 
on administrative discretion or is inconsistent with the rules 
of natural justice; 

11. makes unusual or unexpected use of the powers 
conferred by the Act; 

12. appears to amount to a substantive legislative power 
and not merely to the formulating of subordinate provisions 
in the legislation; 

13. requires clarification as to its form or content; or 

14. attempts to convey an unauthorized sub-delegation of 
authority in a manner not allowed by the Indian Act. 
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Notes 


1: 


W. Daugherty & D. Madill, Indian Government Under Indian Act 
Legislation 1868-1951, Part Two (Ottawa: Department of Indian 
Affairs and Northern Development, 1980) at 10. 

The Indian Advancement Act, 1884, S.C. 1884, c.28, s.10, para. 11. 
Provinces and municipalities have been allowed to assess and tax the 
real property interests of non-Indians on Indian land, despite the 
fact that they cannot tax Indian land itself, owing to the Supreme 
Court of Canada decision in Smith v. Rural Municipality of Vermillion 
Hill (1914), 49 S.C.R. 563, aff’d (1916), [1916] 2 A.C. 569. 

In that case, the court ruled that an occupier of Federal Crown lands 
could be taxed by the rural municipality in respect of his/her interest 
as an occupier of the land. Even though the municipality could not 
tax the Crown land itself, it could tax a non-Crown interest in the 
land. 

Provincial and Municipal Finances 1987 (Toronto: Canadian Tax 
Foundation, 1988) at 11:1. 

Ibid. at 11:3. 

F.H. Finnis, Property Assessment in Canada - Canadian Tax PapersNo. 
62 (Toronto: Canadian Tax Foundation, 1979) at 1. 

Ibid. 

F.A. Clayton, “Real Property Tax Assessment Practices in Canada” 
(Supplement 1976) 2 Can Public Policy 348 at 349. Clayton’s views 
are presented in R.W. Broadway and H.M. Kitchen, Canadian Tax 
Policy — Canadian Tax Papers No. 63 (Toronto: Canadian Tax 
Foundation, 1980) at 168. 

Provincial and Municipal Finances, supra, note 4 at 11:20. 

Municipal Act, R.S.O., 1980, c.302, s.104. 

Indian Act, s.2(3)(b). 

J.M. Evans, ed., De Smith’s Judicial Review of Administrative Action 
(London: Stevens, 1980), at 193. 

Ibid. at 253. 

Ibid. at 20. 

Assessment Act, R.S.O. 1980, c.31, s.39. 

Assessment Act, R.S.O. 1980, c.31, s.47. 

Ontario Municipal Board Act, R.S.O. 1980, c.347, s.95. 

Assessment Act, R.S.O. 1980, c.31, s.50. 

P.W. Hogg, Constitutional Law of Canada (Toronto: Carswell, 1985) at 
640. The author suggests that the Canadian Bill of Rights lost most 
of its importance in 1982 when the Charter of Rights became law in 
Canada. He notes, however, that those provisions of the Bill of 
Rights that were not duplicated by the Charter, i.e., that were left out 
of the Charter, are still in force and continue to have legal effect as 
part of the Bill of Rights. “These are two in number: (1) the Bill’s ‘due 
process’ clause (s.1(a)), which extends to the protection of property, 
and (2) the Bill’s guarantee (s.2(e)) of a fair hearing for the 
determination of rights and obligations. Both these provisions go 
beyond the guarantees in the Charter, and will therefore continue to 
be operative restraints on federal (but not provincial) activity.” 
[Emphasis added]. 
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